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Chapter XX

AustriA
Barbara Helene Steindl, Florian Horn, Alexander Klauser *

Brauneis Klauser Prändl

I INTRODUCTION TO DISPUTE RESOLUTION FRAMEWORK

Austria is a federal republic, divided into nine federal provinces. the Federal Constitution�  
assigns the power to legislate and perform executive actions in the field of  civil law to 
the federation. Also, the judiciary lies in the exclusive competence of  the federation. 
thus, there are no courts set up by provinces.

Austria is a civil law country. Austrian law is thus codified in acts and statutes. In 
civil matters 141 district courts and 20 regional courts act as first-instance courts.

the Austrian Act on Court Jurisdiction draws the distinction between the subject 
matter jurisdiction of  the district courts and regional courts basically depending on 
the amount in dispute and the issue concerned. Generally, if  the amount in dispute is 
e�0,000 or below, jurisdiction lies with the district courts, and similarly if  the matter of  
the dispute involves maintenance, divorce or annulment of  a marriage and the respective 
ancillary claims, trespass or certain landlord–tenant or maritime disputes. the regional 
courts decide in the first instance on all subjects not explicitly referred to the district 
courts.

in disputes on labour law or on social security matters, and in disputes arising 
out of  entrepreneurial transactions, regional courts act as first-instance courts under 
special subject matter jurisdiction. they either act as labour (law) and social (security) 
courts or as commercial courts, and the type of  subject matter has consequences as to 
the composition of  the judicial panel. In Vienna, these tasks are fulfilled by three specific 
courts, namely, the Vienna Labour (Law) and social (security) Court and the Vienna 
Commercial Court. Additionally, in Vienna there also exists a special District Court 

* Barbara Helene steindl is a junior partner, Florian Horn an associate and Alexander Klauser a 
senior partner at Brauneis Klauser Prändl. 
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for Commercial Matters, which basically deals with the same subjects as the Vienna 
Commercial Court in cases where the amount in dispute is e�0,000 or below.

The court of  second instance is either a regional court (where the court of  first 
instance was a district court), or one of  the four higher regional courts where a regional 
court had acted as first-instance court. Upon a party’s appeal, and within the limits of  
the party’s application, the second-instance courts may in principle perform a full review 
of  a first-instance judgment, both as to the facts and as regards the law. 

The third and last-instance court in civil matters is the Austrian Supreme Court. 
The Supreme Court has jurisdiction to decide on appeals lodged against second-instance 
judgments issued by the regional or higher regional courts. As a rule, a second-instance 
judgment may be appealed to the supreme Court only if  the amount in dispute exceeds 
e5,000 and if  the judgment depends on the resolution of  a legal question of  fundamental 
importance. As a principle, the supreme Court may not examine evidence on appeal and 
is bound by the facts as established by the second-instance courts.

For the sake of  completeness, the Constitutional Court and the Administrative 
Court should be mentioned as Austria’s highest courts of  justice in administrative and 
public law matters. there is, however, no legal recourse from the civil court system to 
those highest public law courts.

in the civil courts, generally, a single judge decides on all questions of  law and 
fact in the first-instance courts. In regional courts acting in the first instance, however, a 
panel of  three judges – including lay judges – decide in labour disputes, patent disputes 
and in the event that the amount in dispute exceeds e�00,000, if  a party requests a 
panel to be set up. in the second instance, courts regularly sit as a panel of  three judges 
(including lay judges) in labour and commercial matters. the Austrian supreme Court 
sits in civil chambers of  five or 11 judges. 

Juries are foreign to the Austrian court system in civil matters and are only 
involved in the adjudication of  serious criminal offences.

Cases are assigned to the individual judge on the basis of  the schedule on 
allocation of  court business, which is established in advance at the beginning of  each 
year by a panel of  judges of  the respective court. Thus, the possibility of  third-party 
influence on the selection of  a judge for a specific matter is excluded. 

the framework for ADr procedures is described in section Vi, iii and iv, infra. 

II THE YEAR IN REVIEW

i	 Preconditions	of 	actions	for	collective	redress	further	clarified

in a decision of  �6 November 2009,2 the Vienna Commercial Court held that an action 
for collective redress (Sammelklage – in essence, a type of  class action, Austrian-style) 
is admissible in a case where a consumer organisation is seeking to obtain damages 
on behalf  of  hundreds of  investors who claim to have been misled by a financial 
advisory company in particular, where the collective taking of  evidence is practicable 

2 File number 43 Cg 8�/09y (Verein für Konsumenteninformation vs. AWD Gesellschaft für 
Wirtschaftsberatung GmbH).
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and where the defendant introduces similar defences to each of  the claims combined 
in the collective action. in a decision of  22 February 20�0,3 the Higher regional Court 
of  Vienna rejected an appeal launched by the defendant on procedural grounds. the 
defendant has announced that it is examining the possibility of  a further appeal to the 
supreme Court. For further information on this Austrian form of  collective redress, see 
section iii, iii, infra.

ii Foreign judgments on the annulment of  a European patent 

in two judgments of  �9 November 20094 the supreme Court found that foreign 
judgments on the annulment of  a European patent only have effect in the European 
Member state of  the deciding court and not for the domestic Austrian part of  such 
European patent. However, the supreme Court opened the possibility of  using such 
foreign decisions as primary evidence in interim and urgent procedures.

iii Consumer forum for claims concerning erroneous investment advice 

By its judgement of  8 september 2009,5 the Supreme Court clarified in a procedure 
against a German bank cooperating with an Austrian company undertaking investment 
advisory services that Article �5(�)(c) of  the Brussels i regulation applies, and an Austrian 
consumer may indeed file a complaint in Austria if  the bank directs its commercial 
activities to Austria, even if  it only does so via an Austrian cooperation partner.

iv Law applicable to substantive validity of  arbitration agreement and extension of  the 
arbitration	clause	to	third	parties	reaffirmed	

By its judgment of  30 March 2009,6 the supreme Court – in line with Article V(a) of  the 
New York Convention – affirmed that the law of  the place of  arbitration applies to the 
determination of  the (substantive) validity of  the arbitration agreement. it furthermore 
restated that under the Austrian Arbitration Law a third-party beneficiary is bound by 
the arbitration clause incorporated in the contract for the benefit of  a third party. 

v Arbitral institution needs to be explicitly authorised in order to certify arbitral award

By its judgment of  3 september 2008,� the court found that the body certifying an 
arbitral award on behalf  of  an arbitral institution needs to be explicitly authorised by 
the underlying arbitration rules; the court will not otherwise accept the award as being 
properly certified, as required by Article IV(1)(b) of  the New York Convention.

3 File number 2 r 243/09h.
4 OGH �� Ob �3/09z and �� Ob 24/09t.
5 OGH � Ob �58/09f.
6 OGH � Ob 266/08f.
� OGH 3 Ob 35/08f.
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III COURT PROCEDURE

i Overview of  court procedure

in civil matters, issues concerning the jurisdiction of  the courts are regulated in the Act on 
Court Jurisdiction. in matters concerning the international jurisdiction of  Austrian courts 
in cross-border cases, the jurisdiction rules of  the Act on Court Jurisdiction are superseded 
by the respective Eu regulations, in particular (�) the Brussels i regulation8 (in general 
civil and commercial matters), (2) the Brussels ii regulation9 (in family law matters) and 
(3) the Lugano Convention (the 200� revised version of  the Lugano Convention recently 
entered into force in Austria). the Code of  Civil Procedure governs the course of  the 
civil law proceedings themselves, and also the legal framework for arbitration proceedings. 
The Law on Non-Contentious Procedure governs a specific type of  civil law proceeding 
applicable in specific matters such as tenancy law, maintenance, adoption, etc. The 
internal operation of  the courts is determined by the Court Organisation Act. recently, 
a provision allowing for witness testimony by video conference in certain circumstances 
has been transferred from the Court Organisation Act to the Code of  Civil Procedure in 
order to enhance the practical application of  this tool.

the rules of  enforcement of  domestic or foreign judgments and arbitral awards are 
contained in the Enforcement Act. in international cases, recognition and enforcement 
of  foreign judgments is governed primarily by the respective Eu regulations�0 and by 
the Lugano Convention, as well as by a number of  bilateral and multilateral enforcement 
treaties to which Austria is a signatory. in 2008, the rules on enforcement in the 
Enforcement Act have been amended in order to allow for the sale of  items pledged by 
internet auction. this amendment entered into force on � March 2008.

At European Union (‘EU’) level, Brussels I and the (revised) Brussels II Regulation,  
which govern jurisdiction and the recognition and enforcement in transnational litigation 
matters, have already been mentioned. regulation 805/2004 of  2� April 2004 on the 
European Enforcement Order has abolished, in certain cases, the need for an exequatur 
proceeding. the newest developments at Eu level are regulation �896/2006 of  �2 
December 2006 creating a European order for payment procedure,�� and regulation 
No 86�/200� of  �� July 200� establishing a European small Claims Procedure.�2 in 
2009, complementary and executory provisions were included into the Code of  Civil 
Procedure for both regulations. regulation �393/200� of  �3 November 200� governs 
the international service of  documents within the Eu. regulation �206/200� of  28 
May 200� governs the taking of  evidence abroad within the Eu. in maintenance and 
child support matters, regulation 4/2009 of  �8 December 2008 will govern jurisdiction, 

8 regulation 44/200� of  22 December 2000.
9 regulation 220�/2003 of  2� November 2003.
�0 such as the aforementioned Brussels i and Brussels ii regulations.
�� Applicable for the most part since �2 December 2008.
�2 Applicable for the most part since � January 2009.
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recognition and enforcement, but it has not yet entered into force. the Lugano 
Convention of  �988�3 was recently replaced by a revised version of  200�.�4

ii Procedures and time frames 

Civil actions are started by the filing of  a complaint, which must set forth the grounds 
for the court’s jurisdiction, the factual background of  the claim, a request for relief  and 
an indication of  the evidence supporting the claim. in cases solely concerning a claim 
for a monetary lump sum of  not more than E�5,000 against a domestic defendant, a 
payment procedure is available. Against defendants resident in the Eu, the European 
payment procedure, without a limit of  the amount claimed (regulation No �896/2006), 
can be brought exclusively at the Vienna District Court for Commercial Matters.

Once the complaint has been filed with the court, the applicable period of  limitation 
is suspended. under Austrian law, limitation periods are considered a substantive law 
issue. unless a shorter period is applicable, the general limitation period is 30 years. 
However, many everyday claims are subject to a three-year limitation period, namely 
claims for accounts receivables (e.g., for delivery of  goods or performance of  works or 
other business services), for rent and leasehold payments, for employees’ salaries and 
damage claims. Damage claims – whether contractual or not – become time-barred 
three years after the injured discovers the damage and the identity of  the offender. in the 
event the injured party fails to discover the injury or the offender, or if  the injury results 
from a serious crime, the respective claim is time-barred after 30 years.

upon the lodging of  the complaint, the court serves the complaint on the 
defendant. The latter may file an answer to the complaint within four weeks of  service. 
the answer may include a reply to the factual and legal allegations in the complaint, 
(affirmative) defences, an indication of  the evidence supporting defendant’s case and 
defendant’s request for relief. Also, if  relevant, it must contain objections as to the 
court’s jurisdiction. The court then sets a date for an oral hearing, prior to which the 
parties are entitled to exchange another round of  written pleadings. such pleadings 
must be received by the court and the opponent one week before the set hearing date; 
thereafter, additional written submissions may be filed only with the court’s permission. 
in principle, the parties may (at least orally in the hearings) introduce new factual 
allegations and evidence until the close of  proceedings. New factual allegations and 
evidence may, however, be rejected by the court ex	officio or upon a party’s request if  they 
are considered to have been introduced late due to gross negligence or if  their admission 
would materially delay the proceedings’ completion.

Oral opening or closing statements are uncommon in Austrian courts. During 
the first oral hearing, the judge discusses the substantive and legal allegations before the 
court with the parties, suggests a settlement of  the parties’ claims and, if  the attempt at 
settlement fails, determines the further conduct and stages of  the proceedings. in order 
to make sensible use of  the court’s duty to attempt an amicable settlement of  the case, 

�3 still governing jurisdiction and recognition and enforcement in civil and commercial matters 
between most Eu Member states on one side and iceland and switzerland on the other side.

�4 it is currently only in force with respect to Norway.
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the party or an informed representative of  the party must attend the first oral hearing. 
Otherwise, the oral hearing’s main purpose is the taking of  evidence. It should be noted 
that written witness statements are not submitted in regular civil court proceedings in 
Austria. 

the Code of  Civil Procedure explicitly regulates the testimony of  lay and expert 
witnesses and the parties, the submission of  documentary evidence, expert reports, the 
inspection of  objects and on-site inspection. Only witnesses of  fact – but not the parties 
– may be forced to testify in civil court. While witnesses are obliged to tell the truth 
(untruthful unsworn testimony of  witnesses qualifies as perjury), sworn testimony of  
witnesses is rare before Austrian courts.

As soon as all necessary evidence has been taken, the proceedings are closed. 
Although the Code of  Civil Procedure foresees the oral promulgation of  judgments 
as the rule, in practice they are mostly rendered in writing. in principle, the judgment 
is to be issued within four weeks upon the closure of  the proceedings; however, and 
dependent on the complexity of  the case, it is more realistic to expect judgments to be 
rendered within three to six months.

the Austrian civil procedure law does not provide any formal rules of  evidence. 
It lies at the judge’s discretion whether an alleged fact is held to be true or not. For this 
task, the judge is bound to carefully consider the outcome of  the entire proceedings and 
the taking of  evidence. Circumstances and considerations that have affected the court’s 
opinion in a crucial way must be reflected in the reasoning of  the judgment. 

Apart from this general civil procedure for specific claims under E2,000, the 
European small Claims Procedure�5 exists. Certain subject matters as tenancy law, 
maintenance, adoption, etc., fall under the exclusive special jurisdiction according to 
the Law on Non-Contentious Procedure, which gives the judge more influence in the 
collection of  evidence and differs in many ways from general civil procedure. in terms 
of  terminology, the Non-Contentious Procedure does not start with a complaint but 
with an application to be served upon the opponent.

According to a survey undertaken in January 2009, on average 45 per cent of  
the proceedings brought before the Austrian courts ended (by judgment, settlement 
or otherwise) within six months; 32 per cent lasted up to one year; �� per cent lasted 
between one and two years; 4 per cent took between two and three years; and only 2 per 
cent continued for longer than three years.

Different kinds of  urgent or interim applications are available. the preservation of  
evidence (i.e., on-site inspection, witness testimony, expert testimony) may be requested 
prior to and during any stage of  the proceedings in the event that (�) otherwise, the 
evidence will be lost or its taking hampered or (2) the requesting party has a right to have 
an object’s current status determined.

interim measures may be granted pursuant to the Austrian Enforcement Act. 
their purpose is either to secure (�) monetary, (2) other individual claims (e.g., claims 
for performance) or (3) the legal sphere of  the applicant. interim measures may be 
requested before the filing of  a complaint, or when the proceedings are pending. A court 

�5 regulation No 86�/200�.
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may issue an interim measure in order to secure a monetary claim if  it is expected that 
the defendant would prevent or endanger the enforcement of  a later judgment through 
the destruction, concealment or transfer of  assets; such measure may be granted in the 
event that a later judgment would need to be enforced outside the European union. 
A court may further issue an interim measure to secure an individual claim, if  the lack 
of  such injunction would endanger the objective of  the enforcement or the pursuance 
of  the main claim. in addition, a court may order an interim measure to secure the 
applicant’s legal sphere from the concrete objective danger of  irreparable damage.

Generally, for interim measures to be granted, the underlying claim must be 
alleged and sufficiently demonstrated, the measure must not create irrevocable situations 
and, in accordance with the Enforcement Act, the hearing of  the opponent may occur 
only if  this does not frustrate the purpose of  the interim measure. interim measures may 
order the freezing of  bank accounts, attachment of  the defendant’s assets, a prohibition 
on third-party payments to the defendant or the seizure or administration of  physical 
objects or businesses.

iii Class actions

Class actions in the strict sense as they are known in common-law countries are not 
available in Austria. However, there are comparable forms of  collective action. 

An action for collective redress may be founded upon individual claims asserted 
by a collective claimant – normally an independent organisation, for example, a consumer 
organisation – and brought in the organisation’s own name but in the interests of  all 
participants. such action is allowed if  all participants assign their claims for collection 
to the collective claimant. upon conclusion of  the proceedings, the assets secured are 
distributed among the participants. this form of  collective action is not directly provided 
for by law; the Austrian supreme Court established requirements for its admissibility 
though in a judgment of  2005.�6 According to this jurisprudence, claims must be founded 
on materially similar legal grounds and the main issue of  the proceedings must relate to 
the same factual or legal questions.

Another form of  collective action is a consumer law action introduced by a 
special interest group�� for the common benefit. In such group action proceedings, the 
special interest group may request a cease-and-desist order against an entity that (1) 
uses or recommends standard terms and conditions in its business transactions that 
violate the principle of  bonos mores, or (2) uses unfair practices in advertising. in the 
event the claim is successful, the company must stop using the incriminated standard 
terms and conditions or the unfair practice. regarding standard terms and conditions, 
the company may also in future not invoke or rely on those provisions already agreed in 
the past. Although such decision can in fact only be enforced in an official enforcement 
procedure by the interest group that acted as claimant, such decisions have far-reaching 
effects.

�6 OGH 4 Ob ��6/05w.
�� For example, the Federal Chamber of  Labour, the Austrian Federation of  trade unions, etc.
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iv Representation in proceedings

in general, parties – whether legal or natural persons – need to be represented by an 
attorney in proceedings before all courts and in all types of  proceedings if  the amount 
in dispute exceeds E5,000.

Apart from these cases, a party may represent itself  in court proceedings where 
the amount in dispute is below this threshold, but also in proceedings before a district 
court for an amount exceeding E5,000 if  the proceedings have been brought for certain 
types of  claims pursuant to the district court’s special subject matter jurisdiction.

v Service out of  the jurisdiction

irrespective of  whether a natural or legal person is served, service abroad is in principle 
effected (�) in accordance with bilateral and multilateral treaties to which Austria is a 
signatory, (2) through the Austrian consulates and embassies, if  required, pursuant to 
the regulations of  the state in which service is to be effected or (3) on the basis of  
international usage.

in civil and commercial matters, service of  judicial and extrajudicial documents 
is effected within all Eu Member states in accordance with regulation No �393/200� 
of  �3 November 200� on the service in the member states of  judicial and extrajudicial 
documents in civil or commercial matters (‘the Service Regulation’). The Service 
regulation derogates all bilateral treaties for the service of  documents in civil and 
commercial proceedings concluded between Austria and other states of  the Eu, except 
for the bilateral treaty of  6 June �959 between Austria and Germany, which facilitates 
service between those states more fully and, in particular, renders the use of  the standard 
form obsolete. All Austrian courts act as ‘transmitting authorities’ to be designated in 
accordance with Article 2 of  the Service Regulation. For Austria, the ‘central body’ to 
be designated in accordance with Article 3 of  the service regulation is the Ministry of  
Justice. Also, as provided for by Article �3 of  the service regulation, service through 
embassies and consulates is likewise admissible in Austria. However, direct service by 
judicial officers, officials or other competent persons is not accepted.

Otherwise, the Hague Civil Procedure Conventions of  �905 (in force only as to 
iceland) and of  �954 apply. Austria is not a signatory of  the Hague service Convention 
of  �965.

vi Enforcement of  foreign judgments

In order to enforce a foreign judgment in Austria, it must first be declared enforceable 
by an Austrian court. Such a declaration is issued, if  two preconditions are met: first 
the judgment must be enforceable in the state where the judgement was rendered and 
second, reciprocity of  enforcement must be ensured by treaty.

Within the Eu, the enforcement procedure is governed by the Brussels i 
regulation and the Brussels ii regulation. in relation to the EFtA states iceland and 
switzerland, the Lugano Convention �988�8 applies. in relation to Norway, the Lugano 

�8 Convention on jurisdiction and the enforcement of  judgements in civil and commercial matters 
of  �8 september �988.
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Convention 200��9 entered into force on � January 20�0. in addition, Austria is a 
signatory to numerous bilateral and multilateral enforcement agreements.

vii Assistance to foreign courts

the Austrian Jurisdiction Code provides that legal assistance to foreign courts shall be 
rendered upon their request in accordance with the respective treaties.

Legal assistance is rendered pursuant to the Hague Convention on Civil Procedure 
of  �954. Assistance will only be denied in the event the action required is prohibited in 
Austria or if  the action requested by the foreign court is not a judicial matter pursuant to 
Austrian law. However, if  the action requested is an administrative matter under Austrian 
law, the requested court may transfer the request for legal assistance to the respective 
administrative authority. Also, the legal assistance requested shall be rendered pursuant 
to the provisions in force at the place of  the requested court. the requested court 
shall ex	 officio make all arrangements necessary for the performance of  the requested 
legal assistance and may therefore deviate from national laws only to the extent such 
deviation is required by the applicable foreign law and has been specifically requested, 
and is not prohibited by any national laws. Austria is not a party to the Hague Evidence 
Convention.20

Also, regulation No. �206/200�2� (‘the Evidence Regulation’) has been in force 
since � January 2004. under the Evidence regulation, the courts competent for the 
rendering of  legal assistance are all Austrian district courts. The ‘central body’ according 
to Article 3 of  the Evidence regulation is the Austrian Ministry of  Justice. Austria grants 
the right of  representatives of  the requesting court to be present during the taking of  
evidence by the requested court pursuant to Article �2 of  the Evidence regulation, 
also to representatives of  non-EU states. The direct taking of  evidence in Austria by 
the foreign requesting court, pursuant to Article �� of  the Evidence regulation, is only 
allowed with the permission of  the Ministry of  Justice. However, the Ministry of  Justice’s 
permission is not requested for any fact finding or examination by foreign experts.

viii	 Access	to	court	files

The parties to ongoing proceedings have access to and may copy the entire court file 
with the exception of  draft judgments and decisions and protocols on the votes of  
the judges. Third parties may access court files of  ongoing proceedings and copy the 
documents only with permission of  the parties to the proceedings. in the absence of  the 
parties’ permission, a third party may only access and derive copies of  the court file if, 
and to the extent that, the third party is able to prove its legal interest in the file.

�9 the revised Convention on jurisdiction and the recognition and enforcement of  judgements 
in civil and commercial matters of  30 October 200�.

20 the Convention on the taking of  Evidence Abroad in Civil or Commercial Matters of  �8 
March �9�9.

2� regulation of  28 May 200� on cooperation between the courts of  the Member states in the 
taking of  evidence in civil or commercial matters.
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Oral court hearings are open to the general public. the public may only be 
banned from the hearing in certain narrow circumstances, namely, if  there is a concern 
regarding the endangerment of  good morals or public order, or if  the public access to 
the oral hearing is abused, the court may order the exclusion of  the public ex	officio. upon 
a party’s request, the public may also be excluded if  family matters are before court or if  
business, trade or official secrets would be endangered by the public’s presence.

Judgments of  all civil, criminal and administrative proceedings that have 
been completed are collected in a searchable online database of  the Austrian Federal 
Chancellery in redacted form. this database also contains all decisions of  the supreme 
Court but only selected decisions of  the minor courts. As to non-redacted data and the 
content of  court files on completed proceedings, the same consideration applies as for 
ongoing proceedings.

ix Litigation funding

The funding of  trials by third-party financiers is new to Austrian litigation. The provision 
of  such services has emerged and steadily increased within the past six years and is 
mostly applicable to insurance companies. Under the finance agreement, the financier 
will mostly take on the risk of  costs and expenses of  a party to the litigation in return for 
the party granting the financier a percentage of  the compensation awarded should the 
party prevail in the proceedings (in effect, a contingency fee agreement). such percentage 
is contractually fixed in advance between the financier and the party, and depends on 
the party’s prospects of  success, the duration of  the proceedings, the amount claimed 
and the financial strength of  the opposing party. Prior to taking on the financing of  
a litigation, the third-party financier will carefully assess the claims in dispute. Third-
party financiers will usually not intervene in the proceedings, recommend a specific 
representative to a party, or provide any legal advice to the latter. Attorneys, on the other 
hand, are prohibited by Austrian law from acting on the basis of  a strict contingency fee 
agreement.

IV LEGAL PRACTICE

i	 Conflicts	of 	interest	and	Chinese	walls

An attorney is obliged to refuse to give advice or represent a party if  he or she previously 
represented the opponent in the same or a related matter, or previously acted as a judge 
or public prosecutor in the matter in question. It is also seen as a conflict of  interest if  
an attorney has represented the opponent in an unrelated matter before a cooling-off  
period has passed.

An attorney is well advised not to take on the representation of  the party if  the 
attorney is a partner in a law firm that has previously represented the opposing party in 
the same or a related matter.

in accordance with the rules of  professional conduct, an attorney is obliged to 
carefully review all financial or real estate transactions performed on account of  the 
client. Further, an attorney must employ appropriate strategies and procedures in order 
to fulfil the duty of  care with respect to the identification of  parties, the notification of  
suspicious incidents, the safe-keeping of  records, internal monitoring, assessment and 
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management of  risks, as well as assurance that the relevant obligations are complied with. 
Likewise, the attorney must apply such strategies and procedures in order to prevent and 
obviate any transactions relating to money laundering or the financing of  terrorism. 
in the event that a suspicious transaction shows up, an attorney must (�) comply with 
certain enhanced obligations of  research and monitoring, (2) discontinue the transaction 
and (3) notify the authorities as necessary. 

V DOCUMENTS AND THE PROTECTION OF PRIVILEGE

i Privilege

On the basis of  the Code of  Civil Procedure, an attorney is entitled to refuse to divulge 
information provided to the attorney by the client. Additional rules corresponding to 
the latter provisions are contained in the Code of  Criminal Procedure and the rules of  
professional conduct for attorneys. this privilege includes matters that become known 
to the attorney in this function during the period of  his or her mandate. the attorney is 
also obliged to refuse to divulge any facts learned during his or her professional activities 
for the client, to the extent that the confidential treatment of  such facts is in the client’s 
interest. This privilege is not available to in-house counsel. This privilege may lapse if  
the attorney is suspected to have taken part in the criminal action of  his or her clients.

The attorney-at-law’s right to refuse testimony that is embedded in the Codes 
of  Civil and Criminal Procedure also applies to foreign attorneys. However, foreign 
attorneys will be governed by their respective national rules of  professional conduct.

ii Production of  documents

In Austria, discovery in the strict sense as it is known in common-law countries is not 
available; neither is pre-trial discovery at the beginning of  proceedings. Requests for 
the production of  documents are rare and may only be made on the basis of  a rather 
restrictive framework. Generally, a party may only be ordered to submit documentary 
evidence to the court in the event that prima facie evidence shows that the party possesses 
the documentation in question. in addition, the documentation requested must fall into 
one of  the following three categories: (1) the requested party specifically referred to 
the document as supporting evidence for its own allegations; (2) the party is under an 
obligation founded in substantive civil law to deliver the documentation to the requesting 
party; or (3) the documentation has been drawn up in the parties’ joint interest or certifies 
their mutual legal relationship or records the parties’ statements in the course of  the 
negotiation regarding a legal act.

in view of  the fact that the Austrian provisions on civil procedure do not include 
any formal rules of  evidence but rather submit to the discretion of  the judge, a full and 
formal definition of  ‘relevance’ is not available. Rather, evidence shall be ‘material’ to 
the dispute on hand.

To the extent documentation stored overseas may be argued to be ‘in possession’ 
of  the requested party, it does not appear inconceivable that a court would request 
access to such documentation via legal assistance through foreign courts (see the treaties 
mentioned in section iii, vii, supra ). However, in Austrian civil court proceedings, this 
would be considered highly unusual.
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A third party may be requested to produce specific documentation in the event 
that such documentation is held by a third party and (�) the third party is under an 
obligation arising out of  substantive civil law to deliver the requested documentation or 
(2) the documentation has been drawn up in the joint interest of  the requesting and the 
third party.

VI ALTERNATIVES TO LITIGATION

i Overview of  alternatives to litigation

in Austria, the most used alternative form of  dispute resolution is arbitration. Parties 
regularly revert to arbitration or expert determination. However, it is uncommon for 
parties to refer their disputes to dispute resolution boards or to mediation unless family 
law matters are involved.

ii Arbitration

the Austrian Arbitration Law was amended in 200622 and largely modelled on the 
uNCitrAL Model Law.23 The 2006 Austrian Arbitration Law (‘the AAL’) is contained 
in the Code of  Civil Procedure24 and covers domestic as well as international arbitration 
proceedings. the AAL entered into force on � July 2006 and applies to all arbitration 
proceedings commenced on or after � July 2006.

under the AAL, a valid arbitration agreement must be in writing and may refer 
to arbitration all or specific disputes between the parties that have arisen in the past or 
may arise in the future in respect of  a defined legal relationship, whether contractual 
or not.25 the agreement may be contained in a signed document or an exchange of  
letters, facsimiles, emails or other means of  communication that ensure a record of  the 
agreement. if  the underlying contract refers to a document containing an arbitration 
clause, a valid arbitration agreement exists with respect to the contract if  the reference 
is such as to render the arbitration agreement a part of  the contract under contract 
law principles. stricter requirements of  form must be complied with if  a consumer or 
employee wishes to arbitrate.

subject to a few mandatory provisions of  the AAL, the parties may freely 
determine the procedural rules for arbitration. they may do so by making reference to a 
set of  arbitration rules, failing which the arbitral tribunal will conduct the arbitration in 
such manner as it considers appropriate and as set forth by the AAL. in any event, each 
party will be treated fairly and receive full opportunity to present its case.26

the number of  arbitrators needs to be odd under the Austrian arbitration regime. 
in the event that an even number of  arbitrators has been agreed upon, the arbitrators 
must select an additional individual as the presiding arbitrator. Like the uNCitrAL 

22 Federal Gazette (BGBl) i �/2006.
23 the uNCitrAL Model Law on international Commercial Arbitration.
24 sections 5�� to 6�8.
25 section 58� of  the AAL.
26 section 594(2) of  the AAL.
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Model Law, the AAL includes the default rule that failing the parties’ determination, 
three arbitrators shall be appointed. 

As in all modern arbitration jurisdictions, state courts may only intervene in 
matters governed by the AAL to the extent such intervention is provided for by the AAL. 
For instance, this is the case when a party fails to appoint an arbitrator in accordance 
with the appointment mechanism agreed upon. Deviating from the uNCitrAL Model 
Law, the AAL specifically foresees substitute appointment by state courts for multi-
party proceedings where co-claimants or co-respondents are effectively bound to jointly 
appoint a common arbitrator. in case of  default, only the missing group appointment 
will be substituted by the court, not the other members of  the arbitral tribunal. As a 
general principle, arbitrators may be challenged if  there are justifiable doubts as to their 
impartiality or independence, or if  they do not possess the qualifications agreed upon 
by the parties.

if  the parties have not agreed on the language or the place of  arbitration, the 
arbitral tribunal will decide these issues. 

A party to an arbitration agreement may either opt to request an interim measure 
before the state courts or the arbitral tribunal.2� As under the uNCitrAL Model Law, 
the arbitral tribunal has the power to issue interim and protective measures unless the 
parties agreed otherwise. However, the AAL does not incorporate the 2006 amended 
UNCITRAL Model Law’s Articles 17bis on interim measures and preliminary orders. 
Further, under the AAL, such measures may not be granted ex parte and may only extend 
to another ‘party’. 

Where disputes are related to international commerce or another international 
element, or where the parties desire the proceedings to be confidential, they are regularly 
referred to arbitration. thus, arbitration is a common method of  dispute resolution in 
Austria.

In general, arbitral awards are final and binding on the parties and recourse to a 
court against an arbitral award may only be made through setting-aside proceedings.28 
In principle, such proceedings may be filed within three month of  the service of  such 
award on the respective party. those grounds for setting aside are largely consistent 
with Article 34 of  the uNCitrAL Model Law; therefore, the right to appeal an arbitral 
award on the merits does not exist under the AAL. However, again deviating from 
the uNCitrAL Model Law, the setting aside of  an arbitral award may additionally be 
requested on the following limited basis: if  the preconditions are satisfied by which a 
judgment of  a court of  law can be appealed by filing an application for revision.

in order to enforce a foreign arbitral award, the latter needs to be recognised 
or declared enforceable in Austria. this can be effected through the �958 New York 
Convention (‘the NYC’) to which Austria is a party. Austria further is a party to the 
�92� Geneva Convention, the �96� European Convention and the �965 Washington 
Convention; thus, there are multiple bases for enforcement of  foreign arbitral awards 
in Austria. 

2� section 585 of  the AAL.
28 section 6�� of  the AAL.
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According to section 6�4(2) of  the AAL, the original arbitration agreement or a 
certified copy of  the same needs to be presented only at the court’s request. This further 
facilitates enforcement under the NYC in Austria.

Also, the enforcement of  interim and protective measures is explicitly provided 
for by the AAL. in the event the concrete measures provided for by the arbitral tribunal 
are unknown to Austrian law, the court – upon the opponent’s request and hearing – may 
execute such measures as comes closest to Austrian law. Although interim and protective 
measures do not qualify as awards and may not be enforced as such on the basis of  the 
NYC through the AAL, both measures by arbitral tribunals with a seat of  arbitration 
inside as well as outside of  Austria may be enforced.

the supreme Court held in its judgment of  6 November 200829 that under 
Article V(�)(a) of  the NYC, inadequate proxy to conclude an arbitration clause may not 
be argued contra factum proprium. Considering the recent 2006 amendment to AAL’s and 
Vienna International Arbitral Centre’s (‘the VIAC’) rules of  arbitration and conciliation 
(‘the Vienna Rules’), no further change of  law or rule has taken place in the meantime. 

the major arbitral institution commonly used by parties in Austria is the ViAC. 
Parties also frequently agree on arbitration under the rules of  the iCC international 
Court of  Arbitration.

In 2009, more than double the number of  new requests for arbitration were filed 
with the ViAC than in 2006. in 2008, arbitration proceedings before the ViAC took an 
average time period of  �� months to be completed.

As a trend, the Austrian courts’ compliance with the NYC and their liberal stance 
when it come to enforcement may be highlighted by reference to a recent supreme Court 
holding. in its judgment of  22 July 2009,30 the court found with respect to Article V(�)(a) 
and V(2)(b) of  the NYC that jurisdictional objections based on Austrian mandatory 
consumer protection law may indeed be waived. it further stated that while infringement 
of  consumer protection laws may in principle present a violation of  Austrian public 
policy, with respect to the mere conclusion of  an arbitration clauses this may not be the 
case under Article V(2)(b) of  the NYC. the supreme Court furthermore held that in 
general, an agreement to arbitrate may not per se violate the basic principles of  Austrian 
public order. 

iii Mediation

the law on civil mediation3� entered into force on � May 2004. this law sets forth the 
preconditions for enlistment as an accredited mediator as well as the rights and duties 
of  such mediators during mediation proceedings. Apart from a single exception (i.e., 
a dispute between neighbours regarding the deprivation of  light or air) mediation is 
optional, not compulsory. However, when a judge considers mediation appropriate in 
a case at hand, he or she may advise the parties on this mechanism of  amicable dispute 
resolution and the available organisations.

29 OGH 6 Ob �94/08k.
30 OGH 3 Ob �44/09m.
3� Federal Gazette i No. 29/2003.
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Apart from family law issues or disputes between neighbours, the use of  mediation 
has not yet lived up to the expectation at the time of  the law’s adoption in 2003. There 
is, however, a remarkable movement to make more use of  mediation in employment 
disputes as well as in relation to conflicts at schools.

iv Other forms of  alternative dispute resolution

Expert determinations or opinions are admissible in Austrian state court as well as 
arbitration proceedings. As for arbitration, the arbitral tribunal may appoint one or more 
experts to render a report on specific issues. The tribunal may further require the parties 
to give any relevant information to the expert or to produce any documents or objects 
that are relevant to the proceedings in order to make the report. if  one of  the parties 
requests the expert’s participation in an oral hearing, or if  the arbitral tribunal considers 
it necessary, the expert will be subject to questioning at the hearing. Parties may also 
have their own experts testify on a litigious point. In arbitration proceedings, tribunal-
appointed experts are held to the arbitrator’s standard of  independence and may be 
challenged on the same basis.

under the Austrian legal regime, the parties may agree to have facts or factual 
elements of  an underlying dispute determined by one or more referees. this determination 
does not involve a legal assessment of  the parties’ claims. For the procedure followed 
by the expert, no specific set of  rules is available. However, the referee is bound to the 
parties’ assignment. The referee’s determination may not be appealed, although it may 
be invalidated for fundamental flaws like unconsciousness.

Parties tend to increasingly select dispute boards for large construction projects 
in order to have an accompanying dispute resolution service at the ready, if  need be. 
Although the engagement of  dispute boards may not yet be called a truly common 
measure in Austria, the use of  the respective systems of  FiDiC32 and the iCC is on the 
rise. 

VII OUTLOOK AND CONCLUSIONS 

In 2007, a legislative bill for the introduction of  an opt-in version of  small-scale class 
action proceedings was prepared. However, after in-depth discussion, the bill was not 
adopted. it appears that prior to taking any further steps in this matter, the Austrian 
legislator is waiting to first see the EU’s actions in this respect, but a recent steep increase 
in similar claims of  large numbers of  plaintiffs – in particular, by private investors with 
similar claims against financial advisory companies – has considerably promoted the idea 
of  introducing a genuine class action into Austrian law.

32 the international Federation of  Consulting Engineers.


